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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA

NOTICE OF FINAL RULEMAKING
AND
Z.C. ORDER NO. 08-06A
Z..C. Case Nos. 08-06A, 08-06B, and 08-06C
(Text and Map Amendment to Implement the Comprehensive Revisions
to the Zoning Regulations)
January 14, 2016

The Zoning Commission for the District of Columbia (Commission), pursuant to its authority
under § 1 of the Zoning Act of 1938, approved June 20, 1938 (52 Stat. 797, as amended; D.C.
Official Code § 6-641.01 (2012 Repl.)), hereby gives notice of its adoption of a new Title 11
(Zoning Regulations of 2016) of the District of Columbia Municipal Regulations (DCMR) and
the adoption of amendments to the Zoning Map. Notices of Proposed Rulemaking were
published in the D.C. Register on May 29, 2015, at 62 DCR 7046 and 62 DCR 8016. Changes
made to the text as proposed are discussed in this Order and shown in Exhibits 1102A-1102K,
1102U, and 1102W-1102Z of the case record available on the Office of Zoning website,
www.dcoz.dc.gov. This notice of final rulemaking shall become effective on September 6, 2016
and supersedes Z.C. Order Nos. 08-06-A through 08-06-E.

The text amendments create a new Title 11 (Zoning Regulations of 2016), which will be divided
into subtitles as follows:

Subtitle Subtitle Name

Authority and Applicability

Definitions, Rules of Measurement, and Use Categories
General Rules

Residential House (R) Zones

Residential Flat (RF) Zones

Residential Apartment (RA) Zones

Mixed-Use (MU) Zones

Neighborhood Mixed-Use (NC) Zones

Downtown (D) Zones

Production, Distribution, and Repair (PDR) Zones
Special Purpose Zones

Use Permissions

Specific Zone Boundaries

General Procedures

Board of Zoning Adjustment Rules of Practice and Procedure
Zoning Commission Rules of Practice and Procedure
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The text amendments also include substantive revisions to the regulations, as summarized in
Appendix A of this notice.

As indicated in the above table, the text amendments create new zone names to replace existing
zone designations for clarity of use. The map amendments effectuate this renaming. The
boundaries of the renamed zone districts are the same as the existing zone districts except for the
R-19 and R-20 zones and parts of the new D zone districts as described herein. No name
changes are made to the R-1-A, R-1-B, R-2, R-3, USN, HE-1 through HE-4, the StE-1 through
StE-19, or WR-1 through WR-8 zones.

Procedures Leading to Adoption of the Amendments

The implementing chapter of the District Elements of the Comprehensive Plan for the National
Capital as adopted in 2006 indicated that, “the Zoning Regulations ... need substantial revision
and reorganization, ranging from new definitions to updated development and design standards,
and even new zones” and noted that a “major revision to the Zoning Regulations is planned for
2007-2009.” In furtherance of that policy and expectation, the Commission in 2007 held a pair
of public roundtables.

The Commission has no legislative staff and relies upon the Office of Planning (OP), which is
part of the Executive Office of the Mayor, to provide draft formulations of new regulations and
to make recommendations concerning petitions to adopt new regulations submitted by the public.
In recognition of this responsibility, OP formulated a process by which it would develop
proposals and options for the Commission’s consideration in determining the scope and
substance of any significant revisions to the Zoning Regulations. In November 2007, OP formed
a task force to provide OP with overall feedback on the process and input into OP
recommendations prior to presentation to the Commission of any proposals concerning revisions
to Title 11. Each Councilmember at the time, the Council Chairman, several stakeholder groups
representing city-wide interests, and relevant professional associations were invited by OP to
have a member on the task force. There were forty-two (42) task force meetings held between
2007 and 2013.

OP then organized nineteen (19) public working groups by subject area. Eighty-one (81) public
working group meetings were held between 2007 and 2011, with a total of over one thousand
(1,000) participants. Each subject area was reviewed in consultation with a public working group
that discussed issues identified in the Comprehensive Plan as well as issues arising from the
existing Zoning Regulations. Recommended changes were then forwarded to the twenty-four
(24) member-appointed task force for further review and input.

On April 4, 2008, OP filed a report intended to serve as a roadmap for the comprehensive
revision of the Zoning Regulations, which came to be known as the Zoning Regulations Review
or “ZRR” for short. The report indicated that the revisions would be submitted to the
Commission in twenty (20) phases over a three (3) year period, with each phase having its own
hearing, notice of proposed rulemaking, and referral to the National Capital Planning
Commission (NCPC). Thereafter, OP would compile all of the language and recommendations
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into a final, unified document, together with all comments received during the hearing and post-
hearing comment period, after which the Commission would consider whether to take final
action on the entire document. Because each phase would first be presented as a concept, with
no specific language, OP requested the Commission to waive the setdown process, so that OP
could advertise each concept without a Commission vote. The Commission granted the waiver
on April 14, 2008, but later rescinded that waiver on September 2, 2010.

The Commission designated the case as Z.C. Case No. 08-06 and held nineteen (19) public
hearings, followed by forty (40) public meetings discussing fifteen subject areas. The
Commission published four (4) notices of final action in the D.C. Register on March 4, 2011
(Use Categories — Z.C. Order No. 08-06-A; and Height — Z.C. Order No. 08-06-B;), July 8, 2011
(General Parking and Loading — Z.C. Order No. 08-06-C; and PDR Zones — Z.C. Order No.
08-06-D), and July 15, 2011 (Green Area Ratio — Z.C. Order No. 08-06-E).). Each notice
indicated that the Commission would not issue a notice of final rulemaking, but that it would
wait until it had reviewed all portions of the proposed ten (10) subtitles and issued final orders
for all approved text.

At this juncture, the Commission became aware of community concerns that it might not be
possible to understand the full impact of the proposed changes unless all proposed amendments
to the Zoning Regulations were presented together. In accordance with the Commission’s
wishes, OP, in consultation with the task force, began the process of drafting a compete revision
to Title 11, which it presented to the Commission on July 29, 2013. The proposed text was
assigned Z.C. Case No. 08-06A.

Prior to filing the complete draft revision with the Zoning Commission, the Office of Planning
undertook extensive outreach. The outreach included OP hosted community meetings, one in
every ward to explain the proposals, notices to all ANCs, posting of the proposals on the OP and
Office of Zoning' websites; posting of notices within D.C. recreation centers; posting on
neighborhood planning listserves, and mailings to 776 places of worship for posting on their
community bulletin boards that noted the times and locations of all upcoming community
meetings, website locations for electronic copies of the draft text and library locations of paper
copies. OP also provided paper copies of the full draft text to all twenty-two D.C. Public
Libraries. At the Ward 8 community meeting the OP presentation was videotaped and was
available for viewing through the District of Columbia’s DCTV public access channel.

During this same period of time the Office of Zoning prepared a full color tri-fold brochure
entitled “What is the ZRR?” that described the purpose and status of the Zoning Regulation
revision process and also identified the dates, times, and locations of the OP hosted community
meetings described above. The brochure was mailed to the ANCs, citizens and civic
associations, government agencies and professional associations and delivered to public libraries

! The Office of Zoning is an independent agency of the District of Columbia created by the Council to provide
professional, technical, an administrative staff assistance to the Zoning Commission D.C. Official Code § 6-
623.01.
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and community centers. In addition, the brochure was translated into Spanish and disseminated
to language access partners.

On August 30, 2013, OP submitted a report that served as a petition recommending that the
Commission officially setdown Z.C. Case No. 08-06A for public hearings. (Exhibit 2 in Z.C.
Case No. 08-06A.)* In its set down report, OP included a summary list of the changes proposed,
organized based on the existing chapters. OP also explained how the proposed regulations were
consistent with and furthered the Comprehensive Plan’s policies and objectives. On September
9, 2013, OP submitted an updated copy of the latest draft of the proposed regulations, which was
available through several online venues and was provided to all ANCs in compact disk format.
(Exhibits A-7A through A-7Z.) Additionally, OP provided updated paper copies to all D.C.
Public Libraries.

At a properly noticed public meeting on September 9, 2013, the Commission considered the
proposal and voted to set down Z.C. Case No. 08-06A for hearing.

Section 3 of the Zoning Act of 1938 provides that the “Zoning Commission may from time to
time amend the regulations or any of them or the maps or any of them.” D.C. Official Code §
641.03. Prior to doing so, the Commission must “hold a public hearing thereon and provide
notice of the hearing.” 1d. The notice is not required to provide proposed text, but need only
“include a general summary of the ... amendments of the regulation ... and the boundaries of the
territory or territories included in the amendment or amendments of the map or maps, and the
time and place of the hearing.” Id. The Commission must “afford any person present a
reasonable opportunity to be heard.”

For this case, the Commission not just met, but exceeded this minimum standard. As reflected in
the Notice of Public Hearing published in the D.C. Register on September 20, 2013, at 60 DCR
13034, the Commission agreed to hold a series of hearings, with each hearing focused on a group
of subtitles.

The dates and subject matter of each hearing were as follows:

DATE SUBTITLE
Monday, November 4, 2013 A: Authority and Applicability
W: Mapping
X: General Procedures

(includes planned unit developments (PUDs) and
Campus Plan procedures)

Y: Board of Zoning Adjustment Rules of Practice and
Procedure

Z: Zoning Commission Rules of Practice and Procedure

Tuesday, November 5, 2013 B: Definitions, includes uses

2 Hereinafter, exhibits cited from Z.C. Case No. 08-06A will be cited to as “Exhibit A-[exhibit number].” Exhibits
from Z.C. Case Nos. 08-06B and 08-06C will be cited using the same format (i.e., Exhibit B-[exhibit number]” or
Exhibit C-[exhibit number]”).
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Wednesday, November 6, 2013 D: Residential House (R) Zones

(includes Accessory Apartments in all R zones and
corner stores for the current R-3 zones)

Thursday, November 7, 2013 E: Residential Flat (RF) Zones

(includes corner stores for the current R-4 zones)

F: Apartment (A) Zones
Tuesday, November 12, 2013 C: General Procedures
(includes parking, bike parking, loading)
Wednesday, November 13, 2013 G: Mixed Use (M) Zones
H: Neighborhood Mixed Use (N) Zones

(includes new zones created from Neighborhood
Commercial Overlays)

Thursday, November 14, 2013 I:  Downtown Zones

J: Production, Distribution and Repair (P) Zones

K: Special Purpose Zones

As required, the notice provided a summary of the changes proposed from the current Title 11,
but also provided the web address and a link to the web address where the full text could be
accessed. Further, the notice indicated that a copy of the text on compact disk could be
requested from either OP or the Office of Zoning and would be provided at no charge.

Finally, the notice indicated that the text of the proposed land use subtitles refers to zone district
names that would replace the names given to existing base zone districts and overlays. However,
the actual map amendments needed to effectuate the renaming would not be the subject of these
hearings, but would be considered in subsequent map amendment proceeding for which notice
and hearing would be provided in accordance with the Zoning Act and Regulations.

In addition to the Notice of Public Hearing, the Office of Zoning mailed a full color tri-fold
brochure outlining the above information, and additional information on how one could
participate in the process. The mailer was sent to ANCs, citizens and civic associations,
government agencies and professional associations; and was left at public libraries and
community centers.

On October 11, 2013, OP submitted a series of “crosswalks” for the new regulations, which
consist of tables comparing the location of provisions in the existing regulations with their
corresponding provision in the newly reorganized regulations. (Exhibits A-14 through A-47.)

Beginning on October 28, 2013, OP submitted a series of reports providing in-depth discussions
of each subtitle, including a summary of proposed changes, Comprehensive Plan policies and
actions relevant to the subtitle, and any clarifications or errata needing alteration in the text of the
regulations submitted on September 9, 2013. (Exhibits A-92, A-140, A-144, A-160, A-18A,
A-200 though A-203.)

On November 4-7, 12-14, 19, and 20, 2013, the Commission held the public hearings it had
advertised. The Commission heard presentations from OP, testimony from the District
Department of Transportation (DDOT) and the Board of Zoning Adjustment (Board), and
testimony from over 200 individuals, organizations, or associations.
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In recognition of the unique status and vantage point held by Advisory Neighborhood
Commissions (ANCs), the Commission decided to hold a further hearing limited to testimony
from ANCs and Single Member District Commissioners (SMDs). A notice of the further public
hearing was published in the D.C. Register on December 6, 2013, at 60 DCR 16567. At the
request of the Councilmember Chairman, Phil Mendelson, the hearing was held in a hearing
room at the John A. Wilson Building at 1350 Pennsylvania Avenue, N.W. Washington D.C.

At its regularly scheduled public meeting on December 9, 2013, the Commission decided to keep
the record open until March 3, 2014, at 3:00 p.m. In recognition of the fact that some District
residents might not be able to attend hearings at the Office of Zoning, the Commission decided
to hold Ward-specific hearings at convenient neighborhood locations. A Second Notice of
Further Public Hearing was therefore published in the D.C. Register on December 20, 2013, at
60 DCR 17004, and advertised the following hearing times and locations:

Date/Time Wards Location
Saturday, February 8, 2014, 9:00 a.m. 5 & 6 | Dunbar High School Auditorium
101 N Street, N.W.
Tuesday, February 11, 2014, 6:00 p.m. 3 &4 | Wilson High School Auditorium

3950 Chesapeake Street, N.W.
Wednesday, February 12, 2014, 6:00 p.m. | 7 & 8 | Department of Employment Services
4058 Minnesota Avenue, N.E.
Thursday, February 13, 2014, 6:00 p.m. 1 &2 | D.C. Housing Finance Authority
815 Florida Avenue, N.W.

Only those individuals, organizations, or associations who had not previously testified would be
permitted to speak. However, the notice also stated that those persons who had previously
testified, but still wanted to provide the Commission with additional comments, may do so by
submitting comments in writing by 3:00 p.m. on Monday, March 3, 2014.

The February 13" hearing was rescheduled to and held on February 26,

At its regularly scheduled public meeting on February 10, 2014, the Commission announced that
the Office of Planning would be holding open houses in at least two (2) wards east of the river
and at least two (2) wards west of the river in the near future. In view of these additional
informational opportunities, the Commission voted to keep the record open until April 17, 2014.

All told, OP would host sixteen (16) such open houses. Eight (8) of these consisted of a
community meeting; one (1) community meeting with a full presentation by OP followed by a
question and answer session was held in each of the District’s eight (8) wards. In addition, OP
hosted eight (8) open houses at which OP staff was available for walk-in questions. Five (5)
such open houses were held at OP’s offices while the other three (3) were held in the Petworth
Library, the Deanwood Recreation Center, and the Thurgood Marshall Academy. This is in
addition to OP’s attendance at eighty-one (81) community meetings and forty-three (43) ANC
meetings to discuss the proposed changes. In March 2014, the Office of Planning also mailed to
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each ANC a summary of the proposals as they would apply to each ANC specifically (Exhibits
A-621 through A-664).

At the Commission’s meeting held February 24, 2014, the Chairman indicated that the
Commission would hold two further hearings; one in Ward 8 at Thurgood Marshall Academy,
2427 Martin Luther King, Jr. Avenue, S.E on April 21, 2014 at 6:00 p.m. during which the
Commission would first hear from residents who reside in Wards 7 and 8 and then from any
person who resides in the other wards of the City and who have not previously testified; and one
on April 24" at 6 pm at Office of Zoning that would also allow those who had not yet testified to
do so. A Third Notice of Further Public Hearing advertising these public hearings was published
in the D.C. Register on March 7, 2014, at 61 DCR 1938. The Office of Zoning also published a
version of this same notice in various local newspapers as follows:

Newspaper Publication Date
Washington City Paper March, 2014
Express March, 2014
Washington Blade March, 2014
The Washington Informer | March, 2014
The Current March, 2014

In addition to the required notices of public hearing, the Office of Zoning again mailed a separate
two (2)-page color flyer to all ANCs, SMDs, and civic and citizens associations notifying them
of the public hearings.

During the Commission’s regularly scheduled meeting of April 15, 2014, the Chairman indicated
that he had received a request from Mayor Vincent C. Gray to leave the record open until
September 15, 2014, so that OP could continue its public outreach and allow the public further
opportunity for input. Although some Commissioners expressed doubt that additional time was
needed given the significant public outreach and hearings already conducted, the Commission
voted to grant the Mayor’s request. Further OP indicated that representatives from Wards 7 and
8 requested that the public hearing scheduled April 21% be cancelled; therefore, the Commission
cancelled the public hearing for April 21 and the hearing for the April 24™ was held as
advertised.

At its regularly scheduled public meeting on April 28, 2014, the Commission requested that OP
submit written responses to the public comments received thus far. On May 5, 2014, OP
submitted several reports and tables, as summarized below:

Exhibit A-719 Memorandum summarizing the submissions being filed

Exhibit A-715 Table summarizing each public comment submitted and OP’s response

Exhibit A-716 Table summarizing the Commission’s questions and OP’s responses

Exhibit A-717 Memorandum on neighboring jurisdictions’ treatment of accessory apartments

Exhibit A-718 Table comparing standards for neighborhood commercial overlays

Exhibit A-720 Table comparing existing neighborhood commercial overlays with the new regulations
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Exhibits A-721 Memorandum and table comparing existing parking standards with the proposed regulations
and A-722

At the Commission’s regularly scheduled public meeting on June 9, 2014, OP provided further
information on its May 5, 2014 submissions and received further guidance from the Commission
regarding the proposed changes to the zoning text.

On June 16, 2014, OP submitted alternative text for the new regulations in response to public and
agency comments and Commission guidance, as well as a supplemental report discussing the
alternative text. (Exhibits A-725 and A-725A.) The report also included a table summarizing all
of the changes made to the text. (Exhibit A-725A, pp. 2-4.)

On June 27, 2014, the Executive Director NCPC submitted preliminary comments on the text
prepared by NCPC staff. (Exhibits A-726 through 726D.) The comments noted the following
areas of concern: (1) building heights on major streets and avenues and near the national
resources within historic L’Enfant City, specifically on Independence Avenue and North Capitol
Street; (2) inconsistencies between the proposed regulations and the Pennsylvania Avenue
Development Plan; and (3) the omission from the new text of existing opportunities for NCPC to
comment on certain types of applications effecting existing overlay and stand-alone zones.

At its regularly scheduled public meeting on June 30, 2014, the Commission decided to postpone
its discussion of the proposal until July 10, 2014. On July 10, 2014, the Commission held a
properly noticed special public meeting at which it received a status report from OP regarding
the new regulations and asked OP various questions regarding the alternative text. At the
conclusion of the meeting, the Commission set down for hearings portions of the alternative
language submitted by OP and asked that some additional alternative language also be
advertised. The Commission, anticipating a large number of witnesses, decided to hold the
hearing over the evenings of September 8™ through the 11" to ensure that all persons who
wished to testify could do so.

The notice for those hearing was published in the July 25, 2014 issue of the D.C. Register, at 61
DCR 7415, and indicated the Commission would hear witnesses in the order in which the Office
of Zoning was notified of their intent to testify.

Also on June 30™, the Commission decided to hold one (1) last hearing on the originally
advertised text to allow those individuals, organizations, or associations who had not yet testified
at a prior public hearing an opportunity to do so, except that this limitation would not apply to an
ANC Commissioner. The notice for that hearing was also published in the July 25, 2014 issue
of the D.C. Register, at 61 DCR 7421, and scheduled for September 4, 2014 at 6:00 p.m. The
Office of Zoning also published a version of this same notice in various local newspapers as
follows:

Newspaper Publication Date
Washington City Paper August, 2014
Express August, 2014
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Newspaper Publication Date
Washington Blade August, 2014
The Washington Informer | August, 2014
The Current August, 2014

Only six (6) persons appeared to testify at the September 4" hearing, one (1) of whom only
wished to discuss the alternative text that was to be the subject of the September 8" hearing.
Among the witnesses testifying was Elizabeth Miller (Director of Physical Planning at NCPC).
In addition to her substantive testimony, Ms. Miller requested that the Commission extend the
thirty (30)-day period set forth in the Zoning Act (D.C. Official Code § 6-641.05(b)(2)) for
NCPC to provide comments on the rules after their formal referral to NCPC from the
Commission.

The September 8™ hearing on the alternative text began at 6:04 pm. By 8:40 p.m. all witnesses
who had wished to testify had completed their presentations. Since no other persons had notified
the Office of Zoning of their intent to testify, the Commission cancelled the remaining three
hearing dates.

On September 12, 2014, the Executive Director of NCPC submitted comments prepared by
NCPC’s General Counsel to support and explain the rationale underlying the comments
previously submitted by the U.S. Department of State, Office of Foreign Missions. (Exhibit
A--828.) On September 15, 2014, NCPC staff submitted additional comments and technical
analysis addressing the concerns stated in NCPC’s previous report. (Exhibit A-860.)

The record for the public hearing phase of Z.C. Case No. 08-06A closed on September 15, 2014
with a total of eight hundred sixty-seven (867) exhibits having been submitted.

At its regularly scheduled public meeting on September 15, 2014, the Commission set a schedule
for deliberating upon the text amendments, including the advertised alternative text. On
September 30, 2014, OP submitted worksheets to help facilitate the Commission’s deliberations.
(Exhibit A-888.) On September 30, 2014, OP also submitted a table summarizing each of the
public comments submitted between May 5, 2014 and September 15, 2014, as well as OP’s
responses to those comments. (Exhibit A-889.) In doing so, OP recognized that the
Commissioners would independently review all comments received.

On October 6-9, 2014, the Commission held four (4) special public meetings to deliberate on the
proposed text of the regulations, by subtitle and topic, as detailed below:

October 6,2014 | Code structure and zone names, definitions, uses and use groups, large format retail uses,
Subtitles Y and Z (procedural rules), vesting, and effective date

October 7,2014 | Residential development standards and uses, corner stores, alley lots, residential flat zones,
and accessory apartments

October 8,2014 | Subtitle C (General Rules), bicycle parking, loading, and vehicle parking

October 9, 2014 | Downtown, PUDs, campus and private school plans, chanceries, new zones, Special Purpose
zones, industrial zones, and mixed-use development standards
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The Commission’s lengthy and complex deliberations over the four (4) nights resulted in a total
transcript exceeding nine hundred (900) pages in length.

On November 14, 2014, OP submitted a memorandum providing a detailed discussion of all the
revisions made to the text of the regulations in response to the direction the Commission gave at
the public meetings on October 6-9, 2014. (Exhibit A-890.) OP also provided follow-up
information in response to questions the Commission raised at the public meetings. Attached to
the memorandum was the revised text of the proposed regulations. (Exhibits A-890A through
A-90Z.)

Through a letter dated December 10, 2014, the NCPC Executive Director reiterated the oral
request made during the September 4™ hearing that NCPC be granted greater time to provide its
formal comments. (Exhibit A-891.)

At a special public meeting on December 11, 2014, the Commission deliberated upon the revised
text and voted to take proposed action on the regulations, except that the Commission deferred
action on Subtitle X, Chapter 2 regarding chancery applications. The Commission authorized
OP and the Office of the Attorney general to make such revisions to the text as it requested. The
Commission then considered the length of the period during which the public and NCPC could
offer comment on the proposed rules.

As noted, the Zoning Act requires the Commission after a hearing to refer all proposed
amendments to NCPC and requires NCPC to submit any comments no later than thirty (30) after
the referral is made. The District of Columbia Administrative Procedure Act requires agencies to
give notice of the intent to adopt rules and to allow at least thirty (30) days after the publication
of such notice in the D.C. Register for the public to comment, except that a shorter period is
permitted for good cause. See D.C. Official Code § 2-505(b)*. The Commission concluded that
both the public and NCPC should be afforded sixty (60) days to offer comment.

At the same meeting, the Office of Zoning indicated that it would commence a proceeding as
part of the comprehensive revisions to establish fees applicable to Commission and Board
proceedings. The Office requested and was granted permission to issue a notice of public hearing
for the fees without the Commission first voting whether to hold a hearing on the proposed
amounts. The proceeding was given Z.C. Case No. 08-06B.

On January 30, 2015, OP submitted a report in Z.C. Case No. 08-06C that served as a petition
requesting that the Commission set down a comprehensive map amendment to implement the
proposed revisions to the Zoning Regulations. (Exhibit C-1.) OP noted that the boundaries of
the new zone district names were proposed to be the same as the existing zone districts, except
for the new R-19 and R-20 zones and part of the new D zones, as specified in the report. At its

3 The emergency adoption of rules without notice is also permitted under specific circumstances. See D.C. Official
Code § 2-505(c).
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regularly scheduled public meeting on February 9, 2015, the Commission voted to set down the
map amendments.

A Notice of Public Hearing was published in the D.C. Register for the fees proposed by the
Office of Zoning in Z.C. Case No. 08-06B on February 20, 2015, at 62 DCR 2324. A Notice of
Public Hearing was also published in the D.C. Register for the map amendment proposed in Z.C.
Case No. 08-06C on February 20, 2015, at 62 DCR 2339.

At its regularly scheduled public meeting on February 23, 2015, the Commission considered
correspondence from the Committee of 100 on the Federal City requesting extension of the
comment period for the text of the regulations from sixty (60) to ninety (90) days. (Exhibit
A-892.) The Commission voted to grant the requested extension, which consistent with the
Commission’s intent would also apply to the NCPC review period.

On March 6, 2015, a corrected Notice of Public Hearing was published in the D.C. Register, at
62 DCR 2760, for Z.C. Case No. 08-06C, in order to clarify that the public hearing would be
held on Monday, April 6, 2015. The prior Notice of Public Hearing had mistakenly referred to
that date as a Thursday.

On March 3, 2015, OP submitted a supplemental report to address comments from NCPC
regarding the regulations related to chanceries. (Exhibit A-894.) OP stated that the draft text for
Subtitle X, Chapter 2 was revised to mirror the procedural approach proposed by the U.S.
Department of State, and the report detailed the revisions. On March 6, 2015, the U.S.
Department of State, Office of Foreign Missions, submitted a request to reopen the record in
Z.C. Case No. 08-06A, which the Commission granted. (Exhibit A-896.) Accompanying the
request were the Department of State’s comments reiterating arguments made in a previously
submitted report.

A chancery is the principal office of a foreign mission used for diplomatic or related purposes.
The Foreign Missions Act (the “FMA”), approved August 24, 1982 (96 Stat. 282, as amended;
D.C. Official Code §§ 6-1301 to 6-1315), identifies those locations where chanceries may be
established as a matter of right and those areas where the location is subject to disapproval by the
Board. The FMA identifies six (6) factors that the Board is to use when considering a chancery
application, but also provides for a separate determination for an application involving proposed
chanceries in low- to medium-density residence zones* as to whether the proposed location is
already a mixed-use area. Both OP and the Department of State agreed that if such a
determination was made the Board should disapprove the application.

The Department of State proposed in its mark-up to the proposed chancery regulations dated
January 7, 2014 that the Board should determine the area to be analyzed on a case by case basis,
provided that the area could not be smaller than the area within the zone district boundaries in
which the proposed chancery property would be located. The Department of State’s mark-up
then identified several classes of non-residential uses, such as “educational” and “institutional”

4 Identified as R and RF zones and also RA-1, RA-2, RA-3, RA-6, RA 7, RA-8, and RC-1 zones.
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and proposed that if the Board found that the area identified contained none of these uses, the
Board must disapprove the application. The converse of that would be that if the zone district in
which a chancery was to be located contained but a single school or single place or worship, the
Board would have to conclude that the area was mixed-use.

In contrast, and consistent with past Commission and Board practice, OP recommended that the
square within which the proposed chancery is to be located should be the area within which the
Board should focus its mixed-use inquiry. However, in order to afford flexibility to the inquiry,
OP proposed that the Board could use a larger area if that area provides a more accurate
depiction of the existing mix of adjacent uses. Under OP’s proposal, an area would be considered
a mixed-use area if more than fifty percent (50%) of the zoned land within the area is devoted to
uses other than “residential” uses as that term is defined in Subtitle B, Chapter 2. Further, the
Board could find that an area with less than this amount of non-residential uses is a mixed-use
area based upon credible evidence. In response to a concern expressed by NCPC staff, the
proposed text made it clear that this determination could not occur until a hearing was held.
These revised proposals were set forth in proposed Subtitle X, §§ 201.4 and 201.5.

At its regularly scheduled public meeting on March 9, 2015, the Commission took proposed
action on the proposed chancery text as revised. Commissioner Peter May, representing the
National Park Service, and noting the continued objections of the Department of State, indicated
that he would not cast a vote, but would wait to formally hear from NCPC as to the effect of the
OP proposal on the federal interest.

Also at its March 9, 2015 meeting, the Commission reviewed correspondence from ANC 3D and
the Tenleytown Neighbors Association requesting an extension of the comment period from
ninety (90) to one-hundred twenty (120) days. In denying the request, the Commission noted
that just two (2) weeks had passed since its decision to extend the comment period time from
sixty (60) to ninety (90) days and there was nothing in the new request to warrant a further
extension. The Commission noted that the document had not yet been published and that after
publication occurred it could revisit the length of the comment period.

At its regularly scheduled public meeting on March 30, 2015, the Commission considered
correspondence from the West End Citizens Association requesting a postponement of the public
hearing on the proposed map amendments, scheduled for April 6, 2015, until after the comment
period for Z.C. Case No. 08-06A expired. The Commission determined that a postponement was
unnecessary because the map amendments for the most part merely revised the existing Zoning
Map to reflect the new zone names proposed by the text. Since final action on the map and text
would occur together, any name or boundary revisions necessitated by changes to the text could
be made at that time.

On April 6, 2015, the Commission held properly noticed public hearings on the proposed fees
(Z.C. Case No. 08-06B) and proposed map amendments (Z.C. Case No. 08-06C). No members
of the public testified in Z.C. Case Nos. 08-06B. After hearing from the Director of the Office of
Zoning concerning the proposed fees, the Commission voted to take proposed action on the text.
Because the notice of proposed rulemaking for Z.C. Case No. 08-06A had yet to be published,
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the Commission authorized the inclusion of the fee-related text into that notice of proposed
rulemaking, for which a ninety (90) day comment period has already been approved.

The Commission then opened the public hearing on Z.C. Case No. 08-06C and heard from two
(2) public witnesses: Marilyn Simon provided testimony on behalf of the Friendship Heights
Neighborhood Association and Sara Maddox provided testimony on behalf of the West End
Citizens Association. Written testimony was also submitted on behalf of both organizations.
(Exhibits C-8, C-10). Both Ms. Simon and Ms. Maddox expressed their concern over what they
considered the complexity of the new zone names proposed and in combining the SP, CR, and C
zones into Mixed Use (MU) zones. Further, the MU zones were numbered without any
relationship to the incremental development and use permissions allowed.

Jennifer Steingasser, Deputy Director of Development Review and Historic Preservation for OP,
was asked to respond and stated that the new naming conventions actually simplified the map.
For example, Ms. Steingasser noted that the CR zone stood for “commercial/residential” and that
the same mix was also allowed in C (Commercial) zones. Further, permitting the MU zones to
be numbered without regard to the intensity of development permitted would allow for the
chronological addition of new zones without having to go back and weave the new zones into the
code. The OP report also mentioned how the use of zoning overlays has morphed the traditional
relationship between use and intensity of development.

At the conclusion of the hearing, the Commission voted to take proposed action in Z.C. Case No.
08-06C.

By letters dated April 7 and April 12, 2015, the Office Zoning referred Z.C. Case Nos. 08-06A
08-06B, and 08-06C to NCPC for the review required under Zoning Act. (Exhibits A-899, B-6,
C-12))

Notices of Proposed Rulemaking for Z.C. Case Nos. 08-06A, 08-06B, and 08-06C were
published in the D.C. Register on May 29, 2015, at 62 DCR 7046 and 62 DCR 8016. The notice
for Z.C. Case Nos. 08-06A and 08-06B provided for a one hundred and nineteen (119)-day
comment period rather than the ninety (90)-day period last approved by the Commission. The
increase in the comment period was authorized by the Commission Chairman. Footnote 1 of the
notice explained that when the Commission, on February 23, 2015, authorized a ninety (90)-day
comment period it believed that a notice of proposed rulemaking would be published within a
matter of weeks. However, because of the extensive pre-publication review needed by the Office
of Documents and Administrative Issuances, publication was not scheduled to occur until May
29" This would result in a comment period that would extend through the summer months
during which time ANCs and other stakeholders may be on recess. In order to allow for the
fullest possible public participation in this process, the Chairman authorized the extension of the
comment period to one hundred nineteen (119) days ending on September 25, 2015; over a year
since the record closed on the public hearing phase.

In addition to the Notices of Proposed Rulemaking being published in the D.C. Register, on May
29" and August 19", the Office of Zoning mailed out an additional notice in the form of a two

Z.C. NOTICE OF FINAL RULEMAKING & ORDER NO. 08-06A
Z.C. CASE NOs. 08-06A, 08-06B, AND 08-06C
PAGE 13



(2)-page color flyer to all ANCs, SMDs, and various civic and citizens associations notifying
those entities that the proposed text had been published and was open for public comment until
September 25", (Exhibit A-904.) The Office of Zoning also published a version of this same
notice in various local newspapers as follows:

Newspaper Publication Date
Washington City Paper June, 2015
Express June, 2015
Washington Blade June, 2015
The Washington Informer | June, 2015
The Current July, 2015

(Exhibit A-902.)

In a letter to the Commission dated May 13, 2015 (Exhibit C-13), the NCPC Executive Director
indicated that he approved comments on the proposed map amendment through a delegated
action. The attached comments concluded that the amendments would not adversely impact
federal interests, with the possible exception of certain properties along South Capitol Street
located north of M Street that are proposed to be mapped in the D-5 zone. As a result of the
proposed rezoning, the maximum height for these properties would increase from one hundred
ten (110) to one hundred thirty (130) feet. Nevertheless, the comments indicated that the
rezoning would not adversely impact federal interests if the Commission adopted the language
contained in the December 2014 draft version of Subtitle I § 618.4(b). This text remains in the
adopted version as Subtitle [ § 616.7.

On May 29, 2015, OP submitted a supplemental report providing map details requested by the
Commission at the April 6, 2015 public hearing. (Exhibit C-16.)

On August 31, 2015, the U.S. Department of State, Under Secretary of State for Management
submitted comments restating the Department’s prior view that proposed chancery regulations
do not comply with § 4306 of the Foreign Missions Act. (Exhibit A-905.) The comments
continued to object to the use of a square even with the exception provided and further objected
to the need for an applicant to prove by “credible evidence” that an area with less than the
threshold percentage of non-residential uses was nevertheless mixed use. To resolve these two
areas of dispute, the comments offered revisions to proposed Subtitle X §§ 201.4 and 201.5 to
eliminate any reference to a square or to the requirement for credible evidence.

In a letter dated September 11, 2015 (Exhibit A-922), the Executive Director of NCPC indicated
that on September 3, 2015, NCPC approved an action on the proposed text amendments, which
he attached to the letter (Exhibits A-920, A-921). The NCPC action indicated remaining
concerns and made recommendations regarding the following issues: design criteria for the D-8
zone (Independence Avenue); NCPC referral for developments on Independence Avenue and at
Burnham Place/Union Station; Commission review of projects on North Capitol Street south of
M Street; the Pennsylvania Avenue sub-area; the J. Edgar Hoover (Federal Bureau of
Investigation) site; future urban design study to update the Comprehensive Plan; and, regulations
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related to chanceries. As to the latter topic, NCPC recommended that the Commission adopt the
revisions to Subtitle X §§ 201.4 and 201.5 as proposed by the Department of State.

At its regularly scheduled public meeting on September 21, 2015, the Commission considered
correspondence from ANC 4A requesting permission to file its report late, which the
Commission granted. (Exhibit A-943.) The Commission also considered correspondence from
ANC 7F requesting an extension of the comment period for an unspecified period, as well as a
redlined version of the text and certain maps and matrices. (Exhibit A-975.) Upon the
Commission’s inquiry, OP indicated that it had provided the requested matrices. The
Commission, noting that the comment period had already been extended, voted to deny
ANC 7F’s request for further extension.

The Commission also considered multiple requests for a non-English translation of the proposed
regulations and an extension of the comment period, as well as several requests that OP conduct
additional workshops in the community. (Exhibits A-923, A-924, A-926 through A-34, A-937
through A-939, A-942 through A-957, A-960, A-961, A-963, A-964, A-966, A-967, A-969,
A-970, A-973, A-974, A-976, A-977.) At the meeting, upon the Commission’s inquiry, the
Office of the Attorney General indicated that there was no legal requirement for a non-English
translation. OP indicated that, at the sixteen (16) open houses it hosted on the new regulations, it
provided a fact sheet on the new regulations that was available in Amharic, Chinese, French,
Spanish, and Vietnamese, as well as in English. The Office of Zoning stated that it had inquired
as to the cost of procuring a translation of the regulations and had received an estimate of one
hundred thousand dollars ($100,000) per translation. With respect to OP holding additional
informational events, the Commission noted that nothing prohibited OP from doing so. Based on
this information, the Commission voted to deny the requests for translation, extension of the
comment period, and for additional required OP workshops.

With respect to the existence of legal requirement to provide the requested translations, the
Commission notes that Language Access Act of 2004, effective June 19, 2004 (D.C. Law 15-
167; D.C. Official Code §§ 2-1931 et seq. (2012 Repl.)) applies to “covered entities” as defined
at D.C. Official Code § 2-1931(2).

D.C. Official Code § 2-1933 provides that:

A covered entity shall provide translations of vital documents into any non-
English language spoken by a limited or no-English proficient population that
constitutes 3% or 500 individuals, whichever is less, of the population served or
encountered, or likely to be served or encountered, by the covered entity in the
District of Columbia.

(Emphasis added.)
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The relevant portion of the definition of “vital document” provides:

Vital documents means applications, notices, complaint forms, legal contracts,
and outreach materials published by a covered entity in a tangible format that
inform individuals about their rights or eligibility requirements for benefits and
participation.

D.C. Official Code § 2-1931.

The definition does not expressly state that proposed regulations are vital documents. Rather, it
concerns documents that are actually in effect and being used. Further a regulation is not itself
an application, notice, complaint form, legal contract, or outreach material. Therefore, the
proposed text of Title 11 was not a vital document for which translation was legally required.

On September 25, 2015, ANC 7F submitted a request for an extension of time to file its report on
the proposed regulations, which was granted. (Exhibit A-1077.)

On October 16, 2015, OP, as requested by the Commission, submitted a supplemental report
including a table providing a preliminary summary of the comments submitted on the text
amendment since proposed action and OP’s responses to those comments. (Exhibits A-1092,
A-1092A.) On October 19, 2015, OP submitted another supplemental report including a
completed table summarizing these comments and OP’s responses. (Exhibits A-1093, A-1093A.)

At its regularly scheduled meeting held October 19, 2015, the Commission decided to reschedule
its deliberations on the text amendments from October 22, 2016 to November 16, 2016. The
Commission also requested OP to provide recommendations based on public comments in
response to the Notice of Proposed Rulemaking. On November 6, 2015, OP provided its
recommendations as well as clarifications recommended by the Office of Zoning. (Exhibit
A-1097.) In the report, OP explained the major changes it recommended to be made to the text
as published in the notice and included, item-by-item, the recommended changes made to the
regulations. (Id. at 3-18.) Among the recommended changes was for the Commission to not
follow OP’s original recommendation that the existing references to Yards (Rear and Side), be
replaced with references to Setbacks (Rear and Side), but to continue with the use of Yards.
Also, OP indicated that it was no longer recommending that Alley and Tax Lots existing before a
certain date be permitted to convert to a record lot as a matter of right. OP agreed to the revisions
in the chancery regulations proposed by the Deferment of State, and also recommended
accepting all of the recommendations made by NCPC in its action taken September 3, 2015.
(Exhibit A-921).

OP also noted recent amendments to the existing Zoning Regulations on which the Commission
had taken either final or proposed action since the public hearings on the comprehensive
revision. Those cases were: Z.C. Case No. 14-11 (regarding rowhouse conversions); Z.C. Case
No. 14-13 (regarding penthouses); Z.C. Case No. 14-22 (creating the Walter Reed (WR) zone);
Z.C. Case No. 14-15 (creating the C-2-B-1 zone); and Z.C. Case No. 15-17 (creating an
Expanded Child Development Home use). OP stated that the amendments related to these cases
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would be incorporated into the new regulations. Finally, OP noted the numerous comments that
identified misspellings, errors, and other omissions and that it accepted and would make all of
the corrections.

At a properly noticed special public meeting on November 16, 2015, the Commission deliberated
upon the proposed text regulations. As a preliminary matter, the Commission considered reports
from ANC 8E, 7F, and 5B, which all included requests for an extension of the comment period
for at least three (3) months. (Exhibits A-1094 through A-1096.) The ANCs repeated previous
requests for redlined comparisons of existing and proposed amendments, as well as ANC
specific development standards and matrixes.

The Commission denied the requests. The Commission has stated throughout these proceedings,
creating a usable comparison between the current text of Title 11 and the revised text, which is in
an entirely different format, is not feasible or necessary. The Commission has continuously
endeavored to explain the nature of the changes being proposed and is it evident from the public
comments received that there is a broad based understanding of these concepts. ANC-specific
summaries of the pending changes to the Zoning Regulations were provided to each ANC in
March 2013 via email and were uploaded to the case record as Exhibits A-621 through A-664.
Additionally, zone comparison tables were entered into the record as Exhibits A-717, A-718,
A-720, and A-762 through A-766, and parking comparison tables as Exhibits A-721 and A-722.

Further, after the Commission took proposed action, OP updated the zone comparison tables and
posted them on the OP website and provided customized groups as requested in the summer of
2015. The ANC-specific Development Standards Comparison Matrixes have been and continue
to be available in the case file online at the Office of Zoning website; additionally, they are
posted on the OP zoning blog. Since the Commission determined that the materials requested
were either provided or unnecessary, there was no reason to grant the extension requested.

The Commission also considered a request from the Committee of 100 on the Federal City to
reopen the record to allow for submission of a request for third party review of the proposed
regulations. (Exhibits A-1098, A-1100.) The Commission granted the request to reopen the
record but denied the request for third party review, finding that the regulations had undergone
sufficient review by numerous participants.

In its deliberations, the Commission provided further guidance to OP as to several additional
changes to be made to the text of the new regulations, as follows: the word “recess” should be
eliminated from the definition of “Courtyard”; the restrictions included in the definition of
“Mezzanine” should be incorporated into the regulations for the Residential Flat (RF) zones; OP
should ensure that the standards for measuring a “Yard” are consistent; and the preservation of
historic view sheds should be added to the list of goals contained in Subtitle X.

At the conclusion of the public meeting, the Commission voted to take preliminary final action
on the proposed regulations, as modified pursuant to the guidance provided at the meeting and
the alterations as detailed in OP’s supplemental report of November 6, 2015. In using the word
“preliminary” to describe its action, the Commission signified that had made all of the decisions
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necessary for OP, the Office of Zoning, and the Office of the Attorney General to provide it with
a final text for its adoption. The Commission would hold one last meeting to review the final
text to ensure that it reflected the decisions it had made during its deliberations. To aid the
Commission in making this determination, the Commission requested that this final text identify
the changes made from the text appearing in the notice of proposed rulemaking. The
Commission also requested that OP provide a summary of the changes to use permissions.

The Commission also considered whether the amendments should become effective upon the
publication of the notice of final rulemaking in the D.C. Register or at some later date. The
Commission agreed the rules would not become effective until six (6) months after publication.

On January 5, 2016, OP submitted its summary of changes to use permissions and noted that
special exception and variances will continue to require notice to surrounding property owners
and the affected ANC, the holding of a public hearing, and “great weight” being afforded to the
affected ANC. (Exhibit A-1101.)

The final text for each subtitle was entered into the record and made accessible to the public
through the Office of Zoning website on January 7, 2016. (Exhibits A-1102A through A-1102K,
A-1102U, A-1102W through A-1102Z.) As requested, the text showed changes from the notice
of proposed rulemaking most of which resulted from the changes made to the Zoning
Regulations during the pendency of this case, the movement of text and tables, the correction of
spelling and grammar, and the replacements of the term “setback” with “yard.”

On January 14, 2016, the Commission considered whether to take final action on the text and
map amendments.

As to the map amendments, the Commission took no action with respect to rezoning requests
made by the law firm of Holland & Knight LLP. Through a memorandum dated June 29, 2015,
the law firm requested that the Commission re-designate Squares 3585 and 3587 from PDR-1 to
MU-9 (Exhibit B-17.) The requested rezoning would be equivalent to changing the squares’
existing designation from CM-1 to C-3-C. In a second memorandum also dated June 29, 2015,
the law firm similarly requested re-designating Squares 560 and 562 from MU-6 to D-R-4.
(Exhibit C-18.) The properties are currently zoned C-2-C and the proposed re-designation would
place the properties within the new Downtown (D) Zone District. The proposed rezonings were
not advertised in the notice of public hearing for this case, nor were they identified in the notice
of proposed rulemaking. Further, the purposes of the map amendment proceeding was limited to
implementing the text amendments descriptions of zone districts and did not encompass
individual rezonings of properties that would ordinarily be the subject of separate rulemaking or
contested case proceedings.

Also on June 29, 2015, the law firm of Goulston & Storrs submitted comments asserting
discrepancies for certain properties between the map amendment instructions contained in the
notice of proposed rulemaking and the maps contained in Subtitle I. (Exhibit C-20) The
comments also requested that the Commission clarify that the map amendments apply only to the
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base zone and would not affect any vested map amendments granted as part of a planned unit
development. The Commission agreed that the corrections and clarification should be made.

With respect to the text amendments, the Commission indicated that it reviewed the final text
and found that it reflected the instructions it gave when it took preliminary final action. The
Commission then unanimously voted on January 14, 2016 to adopt the final text and the map
amendments and granted the Office of Zoning the flexibility to make changes in the text to
correct spelling or grammatical errors, add omitted words, remove duplicate text, change section
headings for clarity or internal consistency, and correct or add cross references.

The Commission also voted that the new rules should become effective on September 6, 2016.
At the time it took preliminary final action, the Commission decided that the rules should
become effective six months after publication of the notice of final rulemaking in the D.C.
Register. However, the Commission decided that specifying a firm effective date at this point
would allow the Office of Zoning, the Office of the Zoning Administrator, and the public to
immediately begin to plan for a smooth transition to the new regulations

The Chairman then allowed each Commissioner to offer final comments and then closed the
proceeding by thanking all of those who contributed to the effort, including former Mayors and
Zoning Commissioners, members of the Office of Zoning staff, the ANCs and the public at large.
The Chairman noted that each of the five (5) members of the Commission came from different
walks of life and backgrounds, yet they managed to work together to come up with a document
that he believed would stand the test of time. In that regard, he concluded by saying it was time
to publish the final result of their deliberations and to put the document to work.

Comprehensive Plan

Section 2 of the Zoning Act of 1938, D.C. Official Code § § 6-641.02, mandates that “[z]oning
maps and regulations, and amendments thereto, shall not be inconsistent with the comprehensive
plan for the national capital.” The Comprehensive Plan is a general policy document that
provides overall guidance for future planning and development of the city. Throughout this
proceeding and within each of its hearing reports, the Office of Planning cited the
Comprehensive Plan policies that provided the relevant guidance with respect to the
recommendations offered for the Commission’s consideration. Having considered the Office of
Planning’s views and the public testimony and comments offered, the Commission concludes
that the Zoning Regulations adopted by this order and the Zoning Map amendments that
implement the revised text are not inconsistent with the comprehensive plan for the national
capital.

In fact, the revised regulations and map respond to many Comprehensive Plan policies and
action items. As noted, the Comprehensive Plan’s Implementation chapter called for the
substantial revision and reorganization of the zoning regulations: “The Zoning Regulations need
substantial revision and reorganization, ranging from new definitions to updated development
and design standards, and even new zones.” (Comprehensive Plan for the National Capital:
District Elements (IM-1.3)). Attached to this order is Appendix C, which identifies the relevant
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Comprehensive Plan policies and action items to which the adopted regulation respond. Many of
the policy and action items include multiple issues, some of which are not related to zoning or
exceed what can be implemented through zoning text amendments. Other items included
direction to further study or analyze specific issues. The Comprehensive Plan is not self-
effectuating, and through the evolution of the case, including research, analysis, input from the
various public meetings and hearings, and guidance from the plans and Zoning Commission,
those action items most appropriate to address through a zoning text amendment have been
reflected through revisions that capture the principal and intent of the relevant policy.

Further discussion of the relationship of the Comprehensive Plan to several of the changes made
to the existing 1958 regulations is included in the portion of this order entitled “Discussion of
Major Issues,” which appears after the following discussion of “Great Weight.”

Great Weight

The Commission is required under § 13(d) of the Advisory Neighborhood Commissions Act of
1975, effective March 26, 1976 (D.C. Law 1-21; D.C. Official Code § 1-309.10(d) (2014 Repl.))
to give “great weight” to the issues and concerns raised in the written reports of the affected
ANCs. To satisfy the great weight requirement, District agencies must articulate with
particularity and precision the reasons why an affected ANC does or does not offer persuasive
advice under the circumstances. Attached to this Order is Appendix B, which identifies each
legally relevant issue expressed in the written reports submitted by the ANCs, and the
Commission’s response thereto.

The Commission is required under § 5 of the Office of Zoning Independence Act of 1990,
effective September 20, 1990 (D.C. Law 8-163; D.C. Official Code § 6-623.04 (2012 Repl.)), to
give great weight to OP’s recommendations. Throughout this proceeding there has been the
suggestion that this Commission mistook the great weight standard for deference or, worse, that
the Commission abdicated its responsibilities to OP. One public comment went so far as to
suggest that this entire process has been “push, policed, and manipulated” by OP. (Exhibit
A-878.) This view, and others like it, is as insulting as it is wrong. As noted, the need for a
complete revision to the Zoning Regulation was first identified in the Comprehensive Plan. The
decision to begin that process, and every procedural and substantive decision made since that
process began, was made by this Commission.

Because the Commission has no legislative staff, it relied upon OP to offer legislative options for
its considerations, which may or may not have reflected OP’s own views. Through four (4)
evenings in October 2014, the Commission considered all the major options before it and made
its choices based its independent determination of what would best serve the public’s interest.
The Commission again revisited these issues when it took proposed and final action and read
every comment received from the public. Throughout its deliberations, the Commission satisfied
the great weight requirement by indicating and explaining why it did or did not find OP’s
recommendations persuasive. And in doing so, the Commission recognized that each word and
each concept in the new Title 11 must represent the Commission’s own intent. The Commission
can proudly attest that this is the case.
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Having responded to the issues and concerns raised by the ANCs and OP, the Commission will
respond to the major issues and concerns expressed by the public.

Discussion of Major Issues

New Format:

The new format creates new zones that incorporate all the standards and boundaries of the base
zones and any relevant overlays. There was concern that the merging of overlays with the
underlying zone into one (1) new zone would reduce the integrity of the overlay. The
Commission, however, found that the new format incorporated all the intent and purpose
statements of the overlays and the base zones, and allowed for a more efficient understanding of
the zone. Additionally, the boundaries of each overlay are still included within Subtitle W, and
the name of the particular area is included within each new zone name.

The Commission also found the new format allowed for the establishment of new zones within
appropriate subtitles, such as the new RF (flat) zones, and the adoption of general rules within
one (1) subtitle, Subtitle C, that can be easily referenced. The Commission concluded that there
was no loss to the integrity of the zones and that the new format would be ultimately easier to
use.

Accessory Apartments:

The adopted text permits accessory apartments as a matter-of-right use subject to certain
conditions in the R-1-A, R-1-B, R-2, and R-3 zones; and as a special exception in the
Georgetown residential zones. Based upon the population growth of the District of Columbia and
the decreased average family size, the Commission recognized the potential for accessory
apartment to contribute to the housing supply in a way that maintains neighborhood character
and makes efficient use of land and existing infrastructure.

Many comments expressed support for accessory apartments as a source of affordable housing or
additional income for small and new households, as a way to add to the overall supply of
housing, or as an advantageous way to age in place by accommodating care givers or family
members within an accessory apartment on the property. In 1993, the District Department of
Aging petitioned the Commission for accessory apartment to enable aging in place, and in 2000
American Association of Retired Persons (AARP) issued a model ordinance stating “ADUs have
the potential to assist older homeowners in maintaining their independence by providing
additional income to offset property taxes and the costs of home maintenance and repair.”

Others expressed concerns that there was no additional parking requirement for an accessory
apartment, and that an accessory apartment would make single family neighborhoods into multi-
family neighborhoods and would result in unanticipated density.
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The Commission recognized that accessory apartments have been a permitted accessory use
since 1958 and continue to be a valid accessory use consistent with the Comprehensive Plan
Action Item H-1.5-B, which reads:

Explore changes which would facilitate development of accessory apartments
(also called “granny flats” or in-law units), English basements, and single room
occupancy housing units. Any changes to existing regulations should be
structured to ensure minimal impacts on surrounding uses and neighborhood.

Further, the Commission’s action implements Action AC-3.1-A, which reads:

Zoning should be revised to facilitate the creation of live-work space and make it
easier to use garages or accessory buildings as artist studios.

Further, there are two (2) circumstances that will limit the number of potential accessory
apartments. First, the lot size data for the zones in which an accessory apartment is permitted
indicated that the percentage of lots that are currently non-conforming to minimum lot area (i.e.
lawfully contain less land area than is required) is over fifty percent (50%) of the lots in the R-2
and R-3 zones, forty-three (43%) in the R-1-B zone, and twenty-two percent (22%) in the R-1-A
zone. This number is so large as to inhibit the production of accessory apartments. Second, the
Commission agreed to place a limit on the total number of residents that are permitted to reside
in the accessory apartment at three (3).

The Commission also added conditions to the use that will minimize impacts on surrounding
uses and neighborhoods, including a limit on the size of the apartment relative to the principal
structure, and establishing a minimum house size in which an accessory apartment may be
located. Regarding additional parking the Commission found no submitted evidence to warrant
increasing parking for an accessory apartment or evidence to document that there will be or has
been an adverse impact on the surrounding neighborhood.

The Commission concluded that to have both an accessory apartment within a principal building
and a second accessory apartment in the form of a domestic living quarters over a garage was not
compatible with the single household character, and decided to allow only one (1) accessory
apartment on the property. An accessory apartment in a detached accessory building would be
permitted by right if the accessory building existed before January 1, 2013; otherwise, an
apartment in a detached accessory building would be a special exception use subject to access
and utility limitations.

For all these reasons, the Commission concludes that it has balanced the need to increase housing
opportunities in the District with the preservation of the small scale residential character of
existing neighborhoods.
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Corner Stores:

The existing 1958 regulations do not allow small retail uses in the residential zones. Although
existing corner stores are “grandfathered”, new ones are not permitted and changes to existing
ones require Board of Zoning Adjustment approval.

The initial OP proposal was to permit corner stores as a matter of right use subject to
recommended conditions that address concentration, operational activities, and location and size
in both the rowhouse and flat zones (R-3, R-13, R-16, R-20 and RF). OP reports and public
comment in favor of corner stores highlighted that corner stores support environmental efforts to
reduce car trips and hence car emissions, they support walkable communities, provide an
opportunity for small grocery stores in areas having limited access to supermarkets, and support
the DC Healthy Corner Store Initiative, a program of DC Hunger Solutions and an item in the
Sustainable DC Plan.

There were opposing concerns expressed from the public that corner stores would alter
residential neighborhoods by bringing in a commercial use, that corner stores could encourage
loitering, that they would draw retail off the commercial corridor, that a grocery did not
guarantee the sale of fresh food and produce, and about the by-right permission for Corner Stores
to sell beer and wine for off-site consumption. OP proposed amending the advertised text to
allow sales of beer and wine only by special exception and to define the term “grocery”.

The Commission reviewed maps prepared by OP that showed the potential locations of corner
stores in the rowhouse and flat zones based on the recommended conditions. The Commission
also recognized that there already existed several corner stores in the Georgetown historic district
and, due to the tight proximity of the commercial corridors and Georgetown University, accepted
a larger spacing of corner stores in the R-20 zone from the commercial zones. The Commission
also recognized that Foxhall Village historic district was uniquely and purposefully developed
around an existing corner store concept, and to permit corner stores by right could be
incompatible with the historic character that defines the Foxhall Village historic district;
therefore, in the Foxhall Village historic district, corner stores would be permitted only as a
special exception.

The Commission concluded that there was public value in permitting grocery corner stores in the
rowhouse and flat zones (R-3, R-13, R-16, R-20, and RF) as a matter of right use subject to
conditions, and permitting other corner stores in these zones as a special exception subject to
additional conditions. The Commission established a definition for grocery store and concluded
that the sale of beer and wine should only be permitted as a special exception. The special
exception review allows for public input and a demonstration that the corner store will not
adversely impact the residential character or compete with commercial corridors.

Penthouses (Roof Structures):

Although initially discussed as part of this case, the penthouse regulations were ultimately
considered separately as Z.C. Case No. 14-13. Changes made to the 1910 Heights of Building
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Act by the United States Congress in 2013 prompted the Commission to consider the issue as a
separate case. The final text was adopted through the issuance of a notice of final rulemaking
published in the January 8, 2016 edition of the D.C. Register at 63 DCR 390.

Tree and Slope Protections:

The adopted regulations continue to require tree and slope protection measures in the same
geographical areas as required in the current regulations and are reflected in the R-6 through R-
10 zones. The general rules governing tree protection are included in Subtitle C, Chapter 4.
Comments were submitted recommending changes to incorporate additional definitions,
standards and regulations used by the DC Urban Forestry Administration (UFA) standards and
regulations. The Commission determined that the proposal exceeded the scope of the advertised
text for public hearing and that they have no authority over the UFA, therefore the Commission
took no action on the recommended changes. Further, to the extent that comments proposed
applying tree protection to all new development throughout the District, such a regulation would
not properly be considered a zoning regulation, but rather the type of general legislation that only
the District of Columbia Council can, and in some measure, has promulgated.

Inclusionary Zoning:

The adopted text reflects the Inclusionary Zoning (IZ) regulations as they are in the existing
Chapter 26 of Title 11 DCMR. Many public comments were made recommending changes to the
IZ regulations, including deeper affordability requirements, larger percentages of units to be set
aside, and application to more properties. Changes to the IZ regulations are being considered as
a separate case, Z.C. Case No. 04-33G. The Commission decided to considered changes to the IZ
regulations through that case and not to take separate action through this case. If the
Commission issues notices of proposed and final rulemaking in Z.C. No. 04-33G, the notices
will contain text for use in the 1958 Regulations as well as the regulations adopted in this order.

Downtown:

The adopted regulations expand the zoning tools of the existing Downtown Development (DD)
overlay to areas identified as high density commercial or high density mixed use of the
Comprehensive Plan Future Land Use Map.

Concerns were expressed that the “downtown” was being expanded into the adjoining Foggy
Bottom and West End neighborhoods, and that was inconsistent with the Comprehensive Plan;
that these new areas were not subject to the requirements of Inclusionary Zoning and there would
be no affordable housing created; and that these areas did not have a minimum parking
requirement and therefore building owners would not build parking in new construction, so
parking would spill over into the adjacent residential neighborhoods.

The Commission reviewed the Comprehensive Plan and concluded that the boundaries of the
new D zones did not inappropriately expand the Downtown or infringe on the Foggy Bottom
/West End neighborhoods as identified in the Comprehensive Plan. The Commission was
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sensitive to the issue of spillover parking and adopted a limitation on those areas where no
parking minimum would be permitted, and expressly required that areas west of the centerline of
20™ Street, N.W., would be subject to a parking requirement. The Commission also concluded
that the new D zones that were not previously covered by the DD overlay would be subject to
Inclusionary Zoning.

Currently, the Zoning Regulations incentivize the development of certain preferred uses, such as
residential and arts, by allowing the owners of developments in certain locations to generate
transferrable development rights (TDRs) that can be sold to properties in receiving zones to
increase those properties’ development rights. Also, the regulations permit two or more lots in
certain areas to combine for the purposes of satisfying minimum use requirements (CLDs). The
new regulations replace these two (2) systems with a single process that will recognize the
creation of credits based upon the development of those same preferred uses, which, depending
upon the type of use developed, will serve the same purpose as a TDR or CLD. The rules vest
already allocated TDRs and CLDs and allow existing unallocated TDRs and CLDS to be
converted to credits if a TDR or CLD covenant has been recorded that includes a declaration
binding present and future owners to reserve and maintain in perpetuity the square footage of the
uses that generated the TDR/CLD Rights for which conversion is sought.

In response to comment received, the process and terminology used for acknowledging and
transferring the credits has been greatly simplified.

Large Format Retail:

The adopted text requires Large Format Retail (also commonly referred to as “big box™ retail) as
a special exception use. OP had not recommended the use be subject to special exception but
after hearing comment from the public about the potential for adverse impacts on neighborhoods
due to traffic, loading and hours of operation, as well as the potential for the use to require
buildings that could easily be out of character and have unsafe streetwalls and pedestrian spaces,
the Commission concluded that the use would be best assessed as a special exception.

Loading:

The adopted text modifies the existing loading requirements by allowing but no longer requiring
fifty-five feet (55 ft.) deep loading berths. Comments were submitted recommending
clarification of the adopted text relative to locational restrictions and special exception relief.
The Commission concluded that the comments provided clarity and adopted the changes.

Parking:

The adopted text modifies the existing parking requirements and recognizes the importance and
daily use of transit throughout the District. The original OP proposal recommended a removal of
most required parking minimums, and a shift to how parking would be calculated for other uses.
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There was much testimony from OP and the public in support of changes to the parking
requirements based on the cost of parking, the impact of that cost on affordable housing, the
downward trend in car ownership per household over the last decade, the increase in public
transit ridership and availability of transportation alternatives, and the environmental benefits of
improving surface parking lots. Additionally, several apartment building operators across the
District within transit areas provided data that the utilization of their parking garages was below
the amount of parking required by the current regulations. OP provided maps identifying the
transit corridors and the land use and zoning within those perimeters. OP included the multiple
resources and research done as part of its recommendations in their report (Exhibit A-181) and
summarized it in their presentation. (Exhibit A-284 and A-284A.) The Office of Planning
identified many applicable Comprehensive Plan policy and action items including the following:

Fully capitalizing on the investment made in Metrorail requires better use of the
land around transit stations and along transit corridors. ... Some stations continue
to be surrounded by large surface parking lots and auto-oriented commercial land
uses. ...The District’s Metrorail stations include 15 stations within the Central
Employment Area and 25 “neighborhood” stations. Looking forward, certain
principles should be applied in the management of land around all of the District’s
neighborhood stations. These include: ¢ A priority on attractive, pedestrian-
friendly design and a de-emphasis on auto-oriented uses and surface parking;

(LU-1.3 Transit-Oriented and Corridor Development.)

[E]ncourage the creative management of parking around transit stations, ensuring
that automobile needs are balanced with transit, pedestrian, and bicycle travel
needs. New parking should generally be set behind or underneath buildings and
geared toward short term users rather than all-day commuters.

(LU-1.1.3 of the Central Employment Area 306.15.)

[E]nsure that parking requirements for residential buildings are responsive to the
varying levels of demand associated with different unit types, unit sizes, and unit
locations (including proximity to transit). Parking should be accommodated in a
manner that maintains an attractive environment at the street level and minimizes
interference with traffic flow. Reductions in parking may be considered where
transportation demand management measures are implemented and a reduction in
demand can be clearly demonstrated.

(LU-2.1.11: Residential Parking Requirements 306.16.)

Opponents to the parking changes expressed concern about existing and anticipated spillover into
neighborhoods of cars looking for on-street parking because there would be less parking in the
buildings, the fact that many Washington neighborhoods were built without parking, and the on-
street spaces already are in high demand, OP did not provide sufficient research to justify the
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proposals, and that the cost saving of not providing parking would not be felt in the cost of
housing.

The Commission asked OP to revisit its recommendations for new minimum parking
requirements for clinics, medical offices, public libraries, public recreation facilities, public
community centers armory, child development centers, public schools, places of worship, and
private schools; to look at prohibiting garage parking in the front of rowhouses; to examine
whether the reduced parking permission for areas proximate to Priority Bus Corridors (PCBs)
may be tied to a requirement that the site be ineligible for Residential Parking Permits (RPP); to
revisit removal of the minimum parking requirement for all uses in the Capitol Gateway,
Southeast Federal Center, and MU-11 (W-0) zones; and to include affordable housing as a
condition for consideration for relief. The Commission also asked OP to look at compact parking
policies in surrounding jurisdictions. OP responded to these requests in a memorandum dated
November 14, 2014 (Exhibit A-890.) OP proposed modifications to the parking requirements for
the uses identified by the Commission which raised the parking requirement from the initial OP
recommendation.

After considering all the testimony, information, and the direction provided by the
Comprehensive Plan, the Commission took action on the modified parking standards and
decided to not change the method of calculation for places of worship and public schools as set
down by OP, but to retain the existing method, to require parking west of 20" Street, N.W. in the
D zones; to permit a reduction in parking requirements within a one-half (}2) mile of a Metro
station and within a one-quarter (%4) mile of a street car line or PBC identified as of the effective
date of the new zoning regulations; and, with the condition that there be no RPP for the building
(the Commission recognized the different character of parking in the single family zones and did
not permit the reduction in the R-1 through RF zones), allow for off-site parking, shared parking,
car share spaces, and automated parking, and other proposals that increased the efficient use of
areas used for parking. The Commission also concluded that certain landscape standards relative
to parking lots provide environmental benefits that are in the best interests of the city and are
consistent with the direction of the Comprehensive Plan. Finally, the Commission accepted a
submitted recommendation to permit use of automated parking instead of mechanical parking
and that the existing definitions of “garages” be maintained.

Uses:

The adopted text includes changes in how many uses are permitted. Some uses permitted as a
special exception in the existing 1958 regulations will be permitted as a matter of right such as
health care facilities in mixed-use zones; some uses permitted as a matter of right in the existing
1958 regulations will be permitted by special exception, such as Large Format Retail or
nightclubs in PDR zones; some uses that were not permitted in the existing 1958 regulations will
be permitted as a special exception, such as corner stores in rowhouse zones and animal care in
certain mixed use zones; some uses will no longer be permitted as either a matter of right or a
special exception, such as residential use of alley lots in the R-1 and R-2 zones and private clubs
in the RF zones.

Z.C. NOTICE OF FINAL RULEMAKING & ORDER NO. 08-06A
Z.C. CASE NOs. 08-06A, 08-06B, AND 08-06C
PAGE 27



There were comments that the use changes being considered by the Commission removed a
community’s ability to weigh in on many uses in their community. There were also comments in
opposition to the recommendation to allow an increase in non-residential use in the MU-4 and
MU-5 zones. The increase would allow non-residential uses to go from a floor area ratio (FAR)
of 1.5 to 2.0 for lots ten thousand square feet (10,000 sq. ft.) or less in area, provided that the
extra .5 FAR was on the ground floor or floor immediately above. The Commission asked OP to
provide a list of the use changes, which OP supplied as Exhibit A-1101. As noted, OP confirmed
in its report that any use requiring a special exception or variance would continue to permit full
public input through the Board of Zoning Adjustment (BZA) hearing process.

The Commission concluded that in Mixed-Use use groups MU-Use Group C, MU-Use Group D,
MU-Use Group E, and MU-Use Group F, when a matter of right use does not meet its required
conditions, an owner could apply for approval as a special exception, except for drive-through
facilities in MU-Use Group C, the installation of auto accessories and fast food in MU-D, and
firearm sale establishments in MU-Use Group E and MU-Use Group F.

The use formerly known as a Community Based Residential Facility was eliminated and
replaced with a use known as a Community Based Institutional Facility (CBIF). The scope of
the new CBIF use was limited to the housing of persons who were involuntarily placed in those
facilities as part of their involvement with the juvenile or criminal justice systems. Consistent
with the Fair Housing Act, all housing for persons with disabilities is recognized as coming
under the “residential” use category. The definition of “household” includes a category to
encompass a residential facility providing housing for up to six (6) persons with disabilities and
two (2) caregivers.

Regarding uses in the Production Distribution and Repair (PDR) zones (the CM and M zones in
the existing regulations), the Commission was concerned about the impact of certain uses when
they are adjacent or in close proximity to residential properties. The Office of Planning worked
with ANC 4B specifically on several of these uses and recommended that a distance be required
between certain uses such as auto repair, night clubs and venues with live performances and
residential properties. The Commission determined separation of these uses from residential
properties was necessary and adopted the proposals in Subtitle U §§ 801.1 and 802.1.
Additionally, OP recommended expanding the provisions of the existing Langdon Overlay to all
properties in a PDR zone.

Langdon Overlay:

The Office of Planning reviewed the Langdon Overlay (LO) in the existing regulations and
found the overlay purposes and conditions to be an effective way to provide buffer and
protections for residential communities when they are adjacent to industrial lands. OP proposed
the conditions be expanded to all industrial lands. The Commission agreed and the adopted text
applies the transition and screening standards to all industrial lands in Subtitle J § 207, and the
uses limitations in Subtitle U §§ 800.4 and 803.
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Planned Unit Developments (PUD):

The adopted text includes procedural changes to the PUD process including defining different
types of modifications, detailing when a modification will require a public hearing, establishing a
uniform increase in PUD-related FAR of twenty percent (20%), and setting new standards for the
Commission when they consider a requested reduction of minimum land area requirements.
There were comments submitted that suggested language be added to require a showing of need
relative to proffering social services, require a commitment to the maintenance of proffered
benefits, and require affordable housing as a basis for reducing the minimum land area. The
Commission agreed with the suggestions that clarified maintenance and showing of need but did
not change the standards for considering a reduction in minimum land area except to include the
language “after the public hearing.” The Commission concluded that the adopted text maintained
the balancing test necessary for the Commission in determining a PUD and provided additional
clarity in considering modifications and extension requests.

Conclusion

Having held no less than thirty-seven (37) public hearings and thirty-two (32) public meetings on
the comprehensive revisions of the Zoning Regulations since work began on the proposal in
2007 and received over one thousand (1,000) exhibits into the record, the Commission now
concludes these cases. In doing so, the Commission exceeded the standards for public notice and
participation required under District law. The Commission held hearings in the Wards of this
City and held a specific hearing just to hear the concerns of the ANCs. The Commission offered
a final hearing in September of 2015 to allow anyone who had not yet testified an opportunity to
do so. As noted, just six (6) individuals availed themselves of that opportunity. The Commission
is confident that everything that could be said has been said. And, based upon its review of the
public comments, which reflect a thorough understanding of all that was proposed, the
Commission is satisfied that the public outreach offered by OP succeeded.’

The Commission notes that the rules it adopts through this Order are not set in stone. As with
the 1958 regulations it replaces, the new Title 11 will doubtless be the subject of numerous
amendments over the years, for which any member of the public may petition. Further, the
Commission will carefully monitor the effect of the changes made and will not hesitate to revise
any provision when necessary, and will do so on an emergency basis if circumstances warrant.

Finally, and most importantly, the Commission concludes that the zoning text and map
amendments it adopts through this Order are not inconsistent with the Comprehensive Plan for
the National Capital and fulfill the very purpose for which this Commission was established in

3 As noted earlier, OP attended and made presentations at eigh